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Synopsis:

This matter conmes on for recomendation following the filing of a tinely
protest by TAXPAYER ("taxpayer") to a Notice of Denial of a refund claimissued
by the Departnent of Revenue ("Departnent") on Septenber 11, 1996, in response
to a claimfiled by the taxpayer on or about February 16, 1996. The issue is
whet her a penalty should be assessed for failure to file and pay estimated tax
during 1993. An evidentiary hearing was held on Novenber 15, 1996, after which
the taxpayer filed a nmenmorandum in support of its position. Foll owi ng the
subm ssion of all evidence and a review of the record, | recommend that the
Departnent's Notice of Denial be made final.

Findings of Fact:

1. Taxpayer filed Illinois income tax returns for 1991 and 1992 show ng
a loss carryforward to 1993. Tr. pp. 14, 15.

2. During August of 1992, taxpayer entered into a business transaction
in which it exchanged Lake Forest real property it acquired in 1982 for another

parcel of real estate and a note receivable. Tr. pp. 10, 11.



3. For federal incone tax purposes, taxpayer elected the install nment
met hod® of reporting to report the gain recognized on the transaction. Tr. p.
11.

4. The note receivable was scheduled to be paid off during the years
1993, 1994 and 1995. Tr. p. 14.

5. The note was paid in full during August 1993, earlier than schedul ed,
thereby triggering a gain recognizable in that year for federal incone tax
purposes. Tr. pp. 12, 20.

6. During 1993, taxpayer failed to make estimated tax paynents so the
Depart ment assessed and the taxpayer paid a penalty of $13,467.20 for failure to
file and pay estimated tax. Tr. pp. 2, 17.

7. Taxpayer tinmely filed its Illinois income tax return (Form IL-1120)

for 1993. Tr. p. 6.

8. The taxpayer reported the gain for Illinois inconme tax purposes as
non- busi ness incone allocable to Illinois. Tr. p. 13.
9. During the years 1992, 1993 and 1994, taxpayer's books and records

were kept on a nonthly basis by an affiliated corporation. Tr. p. 19.

10. The financial reports prepared for the taxpayer would have shown the
note receivable as an asset at the beginning of 1993 but not at the end of 1993
after it was redeened. Tr. pp. 20, 21

11. Taxpayer made the nonthly financial statements available to Deloitte
& Touche, its outside accounting firm Tr. p. 24.

12. Taxpayer did not prepare its own federal and Illinois incone tax
returns but had them prepared by Deloitte & Touche under an agreenent that
originated in the 1980's. Tr. p. 7.

Conclusions of Law:

The issue in this case is whether taxpayer's failure to file and pay
estimated tax for 1993 was due to reasonabl e cause. The record shows that the

taxpayer has failed to provide sufficient evidence proving that it is legally

L 26 U.S.C. § 453



entitled to the refund clainmed. Therefore, the Departnent's denial of the
cl ai m shoul d be made fi nal

Wth sonme exceptions not applicable to this case, the statute provides that
every corporation, other than a Subchapter S corporation, is required to pay
estimted tax for the taxable year if the anmpunt payable is reasonably expected
to be nore than $400. 35 ILCS 5/803(a). Section 804 of the Illinois |Income Tax
Act ("IITA") prescribes a penalty for failure to pay estimted tax as required.
35 I LCS 5/804.

The Uniform Principal and Incone Act provides relief from the penalty
assessnent if the failure to pay is due to reasonable cause. 35 ILCS 735/ 3-8.
"Reasonabl e cause"” is determined in each case in accordance with regul ations
pronul gated by the Departnent. Id. The regul ations provide that reasonable
cause is determ ned on a case by case basis considering all pertinent facts and
ci rcumst ances. 86 Adm n. Code ch. I, § 700.400(b). The regul ations further
provide that the npst inportant factor in determning whether there is
reasonabl e cause is the extent to which the taxpayer nmade a good faith effort to

determ ne the proper tax liability and to file and pay on tine. 1d. A taxpayer

is considered to have made a good faith effort "if he exercised ordinary
busi ness care and prudence" in determining his liability to file and pay. 86
Adm n. Code ch. | § 700.400(c). Whet her taxpayer exercised ordinary business

care and prudence depends on the clarity of the law and the taxpayer's
experi ence, know edge and education. Id. Reliance on the opinion of a
prof essi onal does not necessarily denonstrate the exercise of ordinary business
care and prudence. 1d.

At the hearing in this case, WTNESS, taxpayer's vice president responsible
for financial reporting and oversight, testified on behalf of the taxpayer. Tr.
pp. 5, 6. He testified that he did not prepare the returns but that the
taxpayer had an arrangenent with its outside accountants, Deloitte & Touche, to
prepare the returns. Tr. pp. 6, 7, 8. He testified that it was the

responsibility of Deloitte & Touche to advise the taxpayer of any estimted tax
3



paynents that mght be due. Tr. p. 9. Throughout W TNESS' s testinony he
enphasi zed taxpayer's reliance on its agreenment or arrangenment with Deloitte &
Touche for preparation of tax returns and for tax advice. Tr. pp. 7, 8, 9, 19,
20, 23, 25, 32 and 35. However, taxpayer introduced no docunentary evidence of
the agreenment with Deloitte & Touche, such as an engagenent letter or a fee
proposal, nor did any enployee or principal of that firmtestify.

The | ong standing rule of construction for tax statutes in Illinois is that
the Departnent's findings regarding tax liability, once presented, are prima
facie correct and the burden is on the taxpayer to provide credible evidence to

the contrary. Balla v. Dept. of Revenue, 96 IIll.App.3d 293 (1st Dist. 1981).

Oral testimony by itself is not sufficient to overcone the Departnent's prima

facie case. A R Barnes & Co. v. Dept. of Revenue, 173 11I1.App.3d 826 (1st

Dist. 1988). To overcone the validity attached to the Departnent's findings,
the taxpayer nust produce evidence identified with its books and records.

Copilevitz v. Dept. of Revenue, 41 Ill.2d 154 (1968).

In this case, taxpayer produced no docunentary evidence to support its
assertion that its failure to file was due to reasonable cause. Taxpayer's
witness testified extensively to the fact that taxpayer relied on the
arrangenent with Deloitte & Touche for tax return preparation and advice.
However, taxpayer introduced no docunentary evidence of that arrangenent, such
as an engagenent letter or a fee proposal. Al so, taxpayer introduced no
corroborating testinmony from Deloitte & Touche personnel as to their
under st andi ng of the arrangenent. Taxpayer's testinony w thout corroboration by
the introduction of credible docunmentary evidence in support of its position is
not enough to overcone the Departnent's prima facie case.

Even if taxpayer had introduced copies of its agreenent with Deloitte &
Touche, it would not have prevailed in this matter. The taxpayer has the
primary responsibility to pay estimated tax under IITA § 803. Rel i ance on
prof essi onal tax advisors does not necessarily show that a taxpayer exercised

ordi nary business care and prudence required to establish reasonable cause. 86
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Adm n. Code ch. 1, § 700.400(c). The |eading case on the issue is US. .
Boyle, 469 U S. 241, 105 S.Ct. 687 (1985). In that case, the court stated that
when an accountant or an attorney advises a taxpayer on a matter of tax |aw,
such as whether a liability exists, the taxpayer can reasonably rely on that
informati on wi thout going to another tax advisor for a second opinion. 469 U S.
at p. 692. However, the court also said, "[O ne does not have to be a tax
expert to know that tax returns have fixed filing dates and that taxes nust be
paid when they are due. In short, tax returns inply deadlines. Rel i ance by a
lay person on a |lawyer is of course conmon; but that reliance cannot function
as a substitute for conpliance with an unanbi guous statute.” 469 U. S. at p.
693. Finally, the court held, "The failure to make a tinely filing of a tax
return is not excused by the taxpayer's reliance on an agent, and such reliance
is not 'reasonable cause' for late filing under 8 6651 (a)(1)." Id.

The estimated tax rules, insofar as they require quarterly paynent, have
been in the I TA since its enactnent in 1969. The rules are unanbiguous. There
is nothing in the record that indicates the taxpayer ever contacted Deloitte &
Touche with regard to its estimated tax liability. Taxpayer has failed in its
attenpt to denonstrate reasonabl e cause.

The taxpayers' reliance on Dupont Ventilation Conpany v. Dept. of Revenue,

99 IIl.App.3d 263 (3d Dist. 1981) is msplaced. |In Dupont, the court held that
the taxpayer had reasonable cause for not tinely changing fromnonthly reporting
of withholding taxes to the state to a quarter-nonthly reporting and paynent
schedul e. The case is factually distinguishable from this case because it did
not involve a non-filing situation. It involved a situation in which the
taxpayer continued to file and pay w thhol ding taxes on a nonthly basis although
the statute had been changed to require quarter-nmonthly filing. The court found
reasonabl e cause from a nunber of circunstances unique to that case, these being
that the statute had been recently changed to require quarter-nonthly reporting
and neither the taxpayer nor its outside firm of accountants were aware of the

change. Also, the Department continued to accept taxpayer's nmonthly filings
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wi thout conplaint until the following year when the Departnent audited the
t axpayer's books. There are no simlar factors involved in this case.

Taxpayer's reliance on Colunbia Quarry Conpany v. Dept. of Revenue, 446

N.E.2d 325 (1982) also is m splaced. The citation 446 N E 2d 325 is not a
citation to a published decision. It is a citation to a listing of the cases
di sposed of by the Court of Appeals for the fourth and fifth districts on
Sept enmber 20, 1982, by order under Suprene Court Rule 23 without issuing witten

opinions. If the taxpayer intended to cite Col unbia Quarry Conpany v. Dept. of

Revenue, 40 II1.2d 47 (1968) it's reliance on that decision also is msplaced.
In that case the court upheld the assessnent of a penalty in connection with an
Illinois use tax assessnent where the taxpayer's only defense was that it

t hought it was not liable for the underlying tax.

WHEREFORE, for the reasons stated above, it is ny recommendati on that
the Departnent's Notice of Denial should be made final.

February 10, 1998 Charles E. McCellan
Adm ni strative Law Judge



